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the voluntar iness of h is statements t o the po l ice . 
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IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAH, : 
P l a i n t i f f - R e s p o n d e n t , : Case No. 20789 
- v - : 
CECIL LOE, : P r i o r i t y No. 2 
D e t e n d a n t - A p p e l l a n t . : 
STATEMENT OF THE CASE 
Defendant , C e c i l Loe f was charged wi th Second Degree 
Muraer, a f i r s t degree f e l o n y , in v i o l a t i o n of Utah Code Ann. § 
7 6 - 5 - 2 0 3 (Supp. 1985) . 
Detendant was c o n v i c t e d of Second Degree Murder, in a 
jury t r i a l h e l d A p r i l 9 , 1 1 , 12 and 1 5 , 1985 , i n the Second 
J u d i c i a l D i s t r i c t Court, in and for Weber County, S t a t e of Utah, 
the Honorable David E. Roth, p r e s i d i n g . Defendant was s en tenced 
by Judge Roth on May 2 , 1 9 8 5 , t o a term of not l e s s than f i v e (5) 
y e a r s and which may be f o r l i f e a t the Utah S t a t e P r i s o n . 
STATEMENT OF FACTS 
On January 2 8 , 1 9 8 5 , a t about 6:00 p . m . , defendant was 
p r e s e n t a t h i s apartment w i th h i s g i r l f r i e n d , S h e i l a T y l e r , the 
v i c t i m , George N i e l s o n , and t h e v i c t i m ' s g i r l f r i e n d , Robyn 
Anderson (R. 2 2 9 , 3 5 5 ) . About t h a t t ime , defendant and George 
l e t t for t h e l i q u o r s t o r e t o purchase a f i f t h of rum (R. 2 3 2 , 
3 5 6 , 5 1 0 ) . When they re turned about 8:00 p . m . , George ' s f r i e n d , 
Donald Dut fy , was w i th them (R. 2 3 2 , 3 5 6 , 5 1 0 ) . The group 
cont inued dr ink ing and smoking marijuana u n t i l about 10:00 p.m. 
when de fendant , George, and Don made a second t r i p t o t h e l i q u o r 
s t o r e , t h i s t ime t o buy a h a l f g a l l o n of rum (R. 237 , 5 2 0 ) . Upon 
r e t u r n i n g , the t h r e e men resumed d r ink ing and began t o p lay poker 
a t t h e k i t cnen t a b l e whi le Robyn f e l l a s l eep on t h e couch in t h e 
l i v i n g room and S h e i l a went t o s l e e p in the bedroom (R. 239, 360, 
520) . 
At some poin t dur ing t h e evening, George and Don had a 
d i s c u s s i o n about Don's overweight g i r l f r i e n d (R. 239, 361-2 , 514, 
521 ) . Apparent ly , George did not c a r e for Don's g i r l f r i e n d and 
cont inued t o make derogatory remarks about he r (R. 234, 239, 3 6 1 -
2 , 514 , 5 2 1 , 6 5 5 - 7 ) . Annoyed a t t h e c o n v e r s a t i o n , defendant 
remarked, "I have heard enough of t h i s . " (R. 239, 362) . 
Witnesses for t h e S t a t e t e s t i f i e d t h a t somewhere 
between 3:00 and 3:30 a .m. , a loud d i s c u s s i o n a rose in t h e 
k i t c h e n where defendant , George, and Don were p lay ing poker (R. 
363 , 443 , 5 2 2 - 3 ) . George e n t e r e d t h e l i v i n g room where Robyn was 
s l e e p i n g and s a i d , "Come on, l e t ' s g o . " (R. 2 4 0 ) . When George 
informed defendant t h a t he and Robyn were l e a v i n g , defendant s a i d 
t h a t Don would s t a y and they would f i n i s h t he b o t t l e of rum 
t o g e t h e r (R. 243) . Don responded t h a t he wished t o l e a v e wi th 
George and Rooyn but s a id t h a t he would l eave some rum for 
defendant (R. 243 , 523) . As Don s t a r t e d t o leave ca r ry ing t h e 
b o t t l e of rum in one hand and a 2 l i t e r b o t t l e of Coca-Cola in 
the o t h e r , defendant became angry and pushed Don t o the k i t chen 
f l o o r (R. 244, 258, 5 2 3 ) . Don t r i e d t o get up but was again 
pushed t o the k i t chen f l oo r (R. 244, 524) . Defendant walked out 
of t h e k i t c h e n , en te red t h e bedroom where S h e i l a was s l e e p i n g , 
and picked up a gun s i t t i n g on t o p of a s u i t c a s e next t o the bed 
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(R. 24b, 364 , 5 2 5 ) . She i la awoke, saw defendant pick up t h e gun 
and sa id / "Cec i l , C e c i l . " (R. 253- 364-5) . She then heard 
defendant say, "Well, I w i l l show you g u y s . " 1 (R. 3 6 6 ) . George 
and Robyn were s i t t i n g on the couch in t he l i v i n g room when 
detendant came out of t h e bedroom with the gun and walked i n t o 
the k i t chen where Don was s tanding (R. 246) . Don t r i e d t o pass 
between t h e defendant and t h e r e f r i g e r a t o r but was pushed by 
defendant a g a i n s t t he r e f r i g e r a t o r and down t o t h e f loo r (R. 247, 
526 ) . As Don l ay on t h e f loor with h i s head r e s t i n g a g a i n s t t h e 
r e f r i g e r a t o r , defendant cocked the gun, po in ted i t a t Don's head, 
and s a i d , "I am going t o k i l l you ." (R. 246, 254, 368, 447, 5 2 6 ) . 
George walked towards the k i t chen and commented t o defendant , 
"Tnat a i n ' t no way t o s e t t l e i t . " (R. 249, 290 , 367 ) . Defendant 
shouted a t George, "This i s n ' t your house, t h i s i s ray house, and 
we a r e not going t o do what we did a t your house a t my h o u s e . " 2 
(R. 249, 443) . About t h i s t ime, Robyn went i n t o the bathroom for 
her own sa fe ty (R. 254, 285 , 290, 2 9 2 ) . George then made a f a t a l 
s ta tement t o defendant , "If you are going t o shoot somebody, 
shoot me." (R. 3 7 1 , 446 , 5 2 8 ) . Defendant tu rned t h e gun towards 
George and f i r e d i n t o George ' s ches t (R. 528) . George grabbed 
1
 At t r i a l , S h e i l a , who had s ince marr ied defendant and had h i s 
c h i l d , s t a t e d t h a t she heard defendant say "Here you guys, go" 
when he was l e a v i n g t h e bedroom (R. 365) . However, she admit ted 
t h a t she t o l d the p o l i c e on the n ight of the i n c i d e n t t h a t 
de tendant s a i d , "I w i l l show you guys . " (R. 3 6 7 ) . 
2
 Defendant ' s s t a tement r e f e r r e d t o a p rev ious i n c i d e n t which 
occurred a t George ' s house where defendant had a t t a c k e d George ' s 
s i s t e r , George became angry, tu rned over t he f u r n i t u r e , took a 
r i f l e away from defendant , and threw i t through a g l a s s door onto 
an o u t s i d e porch (R. 2 4 9 - 5 1 , 648-9 ) . 
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h i s ches t and began t o t w i s t backwaras i n t o t h e l i v i n g room when 
defendant f i r e d a second shot i n t o George1s s ide (R. 5 2 8 - 9 ) . 
George f e l l face down onto t h e l i v i n g room f loor as defendant 
took a s t e p forward and f i r e d a t h i r d shot i n t o George ' s back (R. 
529) . 
RoDyn came out of t he bathroom as t h e s h o t s were f i r e d 
and saw George f a l l i n g face down t o t h e f l oo r (R. 255) . She ran 
t o where George was l y i n g f no t i ced t h e blood on t h e back of h i s 
s h i r t f and ran out the door t o ge t he lp (R. 256) . Hearing 
Rooyn's exc lamat ions t h a t George had been shot f She i l a came out 
of the bedroom and a l s o l e f t t o f ind he lp (R. 373 , 376) . 
Defendant l a i d t h e gun on t h e k i t chen t a b l e and sa id f "Oh my Godf 
what have I done ." (R. 529, 531) . 
RoDyn and S h e i l a went t o t h e apartment below and asked 
the t e n a n t s , Vick ie and James Murdock, if they could use t h e i r 
phone (R. 259-60 , 376 f 4 2 1 , 4 4 8 ) . Mr. Murdock had been awakened 
e a r l i e r by the screaming u p s t a i r s and overheard t h e loud 
c o n v e r s a t i o n s (R. 443-8) . She i l a t o l d t h e Murdocks t h a t 
defendant had shot George (R. 421) . While the p o l i c e were being 
c a l l e d , Don e n t e r e d t h e Murdock's apar tment , handed Robyn t h e 
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gun, and s a i d i n e f f e c t , "Here i s t h e gun."-3 (R. 2 6 2 ) . 
After c a l l i n g the p o l i c e , Robyn and Don r e t u r n e d t o t h e 
apartment where Don was t o l d by defendant t o "get ou t , i t was h i s 
f a u l t , he d i d n ' t want him in h i s apar tment , get out of h i s 
h o u s e . " (R. 262 , 2 6 4 ) . Don l e f t t h e apartment and remained 
o u t s i d e in Robyn's car u n t i l the p o l i c e a r r i ved (R. 574-6) . 
RODyn then heard defendant say, "I d o n ' t know why I done i t , he 
was my f r i e n d . " (R. 265) . 
Officer Tony Huemiller of the Ogden Ci ty Po l i ce 
Department responded t o a r ad io d i spa tch a t 3:32 a.m. and a r r i v e d 
a t d e t e n d a n t ' s r es idence about one minute l a t e r (R. 7 9 -80 ) . He 
observed Robyn s tand ing o u t s i d e of t he apartment y e l l i n g "George 
has been s h o t . " (R. 8 4 ) . The o f f i ce r asked Robyn where the gun 
was, t o which she r e p l i e d , " d o w n s t a i r s . " He next asked her where 
the shooter was t o which she responded "he i s up h e r e . " (R. 850 ) . 
The Murdocks, s t and ing a t t h e i r f ron t door, echoed Robyn's 
responses (R. 8 5 ) . As t h e o f f i c e r approached t h e f ron t door, he 
aga in asked Robyn where the person was who had done the shoo t ing . 
In r e p l y , Robyn poin ted t o defendant who was s tand ing in t h e 
6
 James and Vickie Muraock t e s t i f i e d t h a t when Don en te red t h e i r 
apar tment , he made a comment t o the e f f ec t "Tel l them I shot him, 
okay ," or "we have t a l k e d i t over , and we have decided t h a t I am 
going t o take t h e r e s p o n s i b i l i t y . " (R. 425, 448 -9 , 450, 462) . 
However, on t h e n igh t of t h e i n c i d e n t , t h e Murdocks t o l d t h e 
p o l i c e t h a t Don had simply sa id "He almost shot me." (R. 428) . 
Rooyn, who was p resen t when Don en te red t h e Murdock's apar tment , 
t e s t i f i e d t h a t Don did not make such a s ta tement (R. 262) . S h e i l a 
t e s t i f i e d t h a t she heard Don say t h a t he had shot George (R. 
379) . She i l a admi t t ed , however, t h a t she did not t e l l the p o l i c e 
t h a t she heard Don say t h a t he did i t and f u r t h e r admit ted t h a t 
she be l i eved defendant had done the shoot ing when ques t ioned by 
t h e p o l i c e (R. 3 7 y - 8 l , 398, 4 0 1 ) . 
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kitchen and said "he i s r igh t t h e r e . " (R. 87) . The officer 
observed defendant standing a t the kitchen t ab le holding a glass 
of wftat appeared to be Coca-Cola. i d . George was lying face 
down in the middle of the l iv ing room floor gasping for a i r (R. 
87, 91 ) . With h i s gun drawn, the officer told defendant to put 
h is hands where he could see them (R. 93). As the officer 
approached defendant, defendant said, "I am cooperating with you, 
don ' t hur t me." (R. 93). Defendant was a r res ted without 
questioning (R. 93-4) . 
Officer Thomas Breen, who entered the apartment 
d i r ec t l y behind Officer Huemiller, took the defendant in to 
custody after finding no other persons in the apartment (R. 589-
90). Walking to the police car , defendant asked Officer Breen, 
in a mellow toned voice, if George was going to be a l r i g h t (R. 
591-2). Once in the pol ice veh ic le , defendant said, "Can I ask 
you a ques t ion ." (R. 593). Officer Breen said, "Yeah." Id . 
Defendant said, "Can you j u s t take me t o j a i l , I shot him, j u s t 
take me to j a i l . " 4 i d . Officer Breen did not ask any questions 
to p r ec ip i t a t e the comment (R. 593). 
While driving to the police s t a t ion , defendant 
commented to the officer tha t h i s windshield wipers were "messed 
4
 Due to a typographical e r ro r , the brief phrase "I shot him" was 
absent from the pol ice report Officer Huemiller f i l ed on January 
29, 1985 (R. 609, 618) . The next day, Officer Huemiller noticed 
the error and corrected i t by f i l i n g a supplement t o his police 
repor t , i d . The Officer referred t o h i s notes in f i l i n g both 
the or ig ina l and supplemental reports (R. 609). His notes 
c lea r ly contained the phrase "I shot him" among defendant 's 
quotat ions (R. 642). The other statements by defendant were 
consis tent both in the o f f i c e r f s notebook and pol ice report (R. 
639). 
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u p n (R. 5 9 5 ) . O t f i c e r Breen responded , "Yrah, t h e y a r e , i t i s 
j u s t t h e c i t y , " Id , Defendan t t h e n made t h e s t a t e m e n t , "I t o l d 
them not t o fu/k w - • 4* • **iek w i t h 
me." "IP. 5 9 6 ) , Aq ' * o f f i c e r d i d not s ^ i i»} t ru r i r o 
p r e c i p i t a t e d e f e n d a n t i commen- - ^9^-6 * Ac d e f e n d a r : e x i t e d 
the p o l i c e v e h i c l e a t * * c:i j e • "  
( K . 5 9 6 ) . •  -
defendant was p l a c e d : r * h o l d i n g c e l l 
p r i o r t~ bwe*. : / > ,>.:*::,: - - >. *: 
Breen t o l d D e t e c t i v e J o s e p h Chesse r about de fendan t '' r s t a t e m e n t s 
and \ ;• - * w r i t t e n r e g a r d i n g t ; i t 
s t a t e m e n t s (R. 4 " ,, 6 ' *• (• * ~ < D e t e c t i v e Chesse r e n t e r e d 
t h e h o l d i n g c e l l w i t h O f f i c e r B r e e n , i n t r o d u c e d h i m s e l f , and r e a d 
d e f e n d a n t h i s Miranda i i g 03) . The r*.~-4-. *
 v e a sked 
d e f e n d a n t i f he wished t o t a l K , h a v i n g h i s r i g h t s i? r i n d fP. 
4 7 9 ; . Defendant s a i d , " y e s " and c o n t i n u e d s a y i n g , -ion'-. Know 
what I am doin g h er e , 1)uf fy s h o t h ini. I 111 ,s' J| "'">» * 
t h e t a b l e and t o l d them t o s e t t l e i t . They were a r g u i n g over f a t 
u i r ] . - . . " (1«", r ' -V | Thp d e t e c t i v e a sked d e f e n d a n t why - t o i 
O f f i c e r B reen t h a t he s h o t George 1R. 4 ,' «.*, ti ' iMi i 
paused £or a moment and s a i d , "I was j u s t c o v e r i n g f o r a 
f i. i e n d "C) f o u 4 > . The q u e s t i on i ng s t oppe d when def endan t 
s a i d , r e f e r . , - ; ..,> D e t e c t i v e C h e s s e r , "Get t i n y i a l Iu rker cnjt i,i 
h e r e , I am no t go ing t o t a l k t o hi m anymore , " (R. 47 9, 6 0 5 ) , 
!:i
 Donald Durfy t e s t i f i e d t h a t t h e n i g h t of t h e s h o o t i n g was t h e 
f i r s t t i m e h e had spoken t o d e f e n d a n t (R. 5 0 8 ) . S p e a k i n g of Mr. 
Dur fy , d e f e n d a n t commented a t t r i a l "I d o n f t even l i k e t h a t 
l i t t l e s cumbag . " (R. 6 9 4 ) . 
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At t r i a l / defendant was the sole witness on h i s behalf. 
He t e s t i f i e d tha t he and George had been best fr iends since 
George was released from prison (R. 647) . He said t h a t George 
and Don had been arguing about Don's overweight g i r l f r i e n d , Ju l i e 
(R. 655) . George kept needling Don about J u l i e un t i l defendant 
asked them to "knock i t off." i d . Defendant said tha t Don to ld 
George tha t Robyn had been with another guy, which angered George 
(R. 657) . George woke up Robyn and began arguing with her about 
the matter . i d . About t h i s time, Don approached defendant and 
touched him (R. 658). Defendant said, "hey, don' t touch me" and 
pushed Don. i d . An argument ensued and defendant asked Don to 
leave, again pushing him. i d . Angry, Don threw a g lass , 
sha t t e r ing i t in the kitchen area . i d . Defendant obtained the 
gun from the bedroom, returned, and to ld them to leave (R. 659). 
Derendant claimed t h a t he then turned around, threw the gun on 
the t a b l e , and to ld them to s e t t l e i t with the gun. Id . 
Defendant said t h a t Don picked up the gun and George made the 
statement, "if you are going to shoot somebody, shoot me." (R. 
666). Detendant claimed t h a t Don turned and shot George three 
times (R. 659, 660, 666). 
Defendant t e s t i f i e d t ha t he told the police " just take 
me to j a i l , " but explained tha t a t the time he simply f e l t gui l ty 
for bringing h i s gun out (R. 673-4) . At t r i a l , he could not 
remember if he made the statement "I shot him" to Officer Breen 
(R. 68b) • He also said t h a t he could not remember the "blow 
somebody away" statement, but tha t if he was thinking about i t a t 
t he time, he d i d n ' t think he said i t (R. 673). 
- 8 -
SUMMARY OF ARGUMENT 
Defendant waived t h e i s s u e concerning the v o l u n t a r i n e s s 
II! In; ,. t a lenient •"- l u l l • n i b f a i l u r e t o make a pre 
t r i a l mot ion t o suppres s f contemporaneously o b j e c t , i i t . e to i n e 
r e c o r d , and s u p p o r t h i s c l a ims w i t h l e g a l a n a l y s i s or a u t h o r i t y . 
"T"}.' evidence- .1 nt r odiiiT-H a1 t.» ia.l w:3S s u f f i c i e n t LO 
e s t a b l i s h t h e e l ements of second degree murder • 
ARGUMENT 
POINT I 
DEFENDANT WAIVED THE ISSUE OF THE VOLUNTARI-
NESS OF HIS STATEMENTS BY HIS FAILURE TO 
PROPERLY PRESERVE AND RAISE THE ISSUE AT 
TRIAL. 
In hii 1-rief on a p p e a l , defendant f a i l s t o make any 
r e f e r e n c e s t o the t i i< \ ] r e c o r d t o support hi < : actual a l . l eya t . i ons 
upon which he bases h i s l e g a l c l a im t h a t h i s s t a t e m e n t s were 
- - : y . (Bi iH nf A p p e l l a n t a t 4-6) .6 Under t h e s e 
rcumstances , t h e Court should assume t h e c o r r e c t n e s s of t h e 
t i i a i w u i t ' r r u l i n g s and af f irm d e f e n d a n t s c o n v i c t i o n . See 
Utah * . App, . (' i - s t a t e v , Olmc,.. » 
712 P.2d 287 (Utah 1986) (Fa i lure t o < t* i* *?~ord on appea l t o 
si lpport l e g a l arguments ^ ormally requ1 * -- ^nrt- :o assume 
r e g u l a r ! tv in proneedii . * * *>: < .ei it 
appealed from); S t a t e v . Suttonr 707 P.2d 681 (Utah 1985) 
( F a i l u r e t o c u e uu record i s grounds for aff irmance) c i t i n g 
w n n e a e f enda i i t does c i t e t o the record i i i h i s f a c t s t a t e m e n t , 
riw r e f e r e n c e s t o the r e c o r d a r e c i t e d or r e l i e d upon i n the 
argument p o r t i o n of h i s b r i e f . ( A p p e l l a n t ' s B r i e f a t 2 - 9 ) . 
Further , none of t h e r e f e r e n c e s in d e f e n d a n t ' s f a c t s ta tement 
support h i s l e g a l c l a i m . I d . 
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former Utah R. Civ. P. 75 (p) (2) (2) (d) (1977) (The ru le tha t 
preceded Utah R. App. P. 24(a)(6) (1986). 
Defendant further waived the issue for review by 
f a i l i ng t o make a p r e - t r i a l suppression motion concerning any 
alleged involuntary statements . State v. John, 667 P.2d 32 (Utah 
1983) (Failure t o make p r e - t r i a l motion to suppress under Utah R. 
Crim. P. 12(d) cons t i t u t e s waiver) . 
Defendant also waived any claim of error by his f a i l u r e 
to make a contemporaneous objection in the t r i a l court below,^ 
Utah R. Evid. 103(a)(1) (1986); S ta te v. McCardell, 652 P.2d 942 
(Utah 1982) , or ind ica te from the record t h a t he made a proper 
objection below. S ta te v. Bare l l a , 714 P.2d 287 (Utah 1986). 
Accordingly, t h i s Court should not consider i ssues ra ised for the 
f i r s t time on appeal . S ta te v. S t egge l l , 660 P.2d 252 (Utah 
1983) . 
F ina l ly , t h i s Court should decline to rule on 
defendant 's claims since defendant f a i l s to support h i s arguments 
with any legal analysis or au thor i ty . State v. Amicone, 6 89 P.2d 
1341 (Utah 1984). Defendant merely c i t e s the standard se t forth 
in Miranda v. Arizona, 384 U.S. 436 (1966) without any 
explanation of i t s appl ica t ion to the fac t s of th i s case. In 
tha t the "burden of showing error i s on the party who seeks to 
upset the judgment," S ta te v. Jones , 657 P.2d 1263, 1267 (Utah 
7 Detense counsel objected t o the testimony regarding the Miranda 
warning s t a t ing tha t i t was improperly given since defendant had 
not been informed t h a t the victim had died (R. 481) . The t r i a l 
court re jected defense counsel ' s claim. I d . Since defendant 
f a i l s t o make the same argument on appeal, t h i s objection i s 
without e f fec t . S ta te v. Davis, 689 P.2d 5 (Utah 1984). 
-10-
1982) , t h e S t a t e should n o t be put t o t h e t a s k of d e v e l o p i n g 
d e f e n d a n t ' s f a c t u a l and l e g a l a r g u m e n t s on ly t o c o n c l u d e t h a t 
t h e y a r e e r roneou i , • 
In t h e event t h a t t h i s Cour t d e c i d e s t o c o n s i d e r 
d e f e n d a n t ' s c l a i m , t h i s Court s h o u l d c o n c l u d e , b a s e d upon t h e 
f a c t s s e t f o r t h In t h i s b r i e f , t u a t def , ' . . \ •--, 
v o l u n t a r i l y g i v e n . See S t a t e v . Hegelman, 3~ l e a n A J V . Re;-.. ..-
I Apr i ] ?r)
 lP IQRi;.""' 
POINT I I 
THE EVIDENCE WAS SUFFICIENT TO SUPPORT THE 
CONVICTION. 
Defendant a r g u e s t h a t t h e r e was I n s u f f i c i e n t e v i d e n c e 
. * - ..'• <:* - * • • - • A quiuK
 r e v i e w of 
t h e r e c o r d r e v e a l s t h a t d e f e n d a n t ' s c l a i m i s e n t i r e l y wi thou t 
m e r i t . 
T h i s Cour t p o i n t e d out in S t a t e v . Booker , 7 0 9 P 2d "M 2 
(Utah 1985) , t h a t where a d e f e n d a n t c l a i m s t h e e v i d e n c e was 
I n s u f f i c i e n t t o s u s t a i n h i s c o n v i c t i o n , t h e s t a n d a r d of review i s 
n a r r o w . 
[W]e rev iew t h e e v i d e n c e and a l l i n f e r -
e n c e s which may r e a s o n a b l y be drawn from 
i t i n t h e l i g h t most f a v o r a b l e t o t h e v e r d i c t 
of t h e j u r y . We r e v e r s e a j u r y c o n v i c t i o n 
on ly when t h e e v i d e n c e , so v i ewed , i s s u f f -
i c i e n t l y i n c o n c l u s i v e o r i n h e r e n t l y improb-
a b l e t h a t r e a s o n a b l e minds must have 
e n t e r t a i n e d a r e a s o n a b l e doubt t h a t t h e 
d e f e n d a n t commit ted t h e c r ime of which he 
was c o n v i c t e d . " S t a t e v . P e t r e e , U t a h , 
659 P.2d 4 4 2 f 444 ( 1 9 8 3 ) ; a c c o r d . S t a t e v . 
M c C a r d e l l , U t a h , 652 P .2d 942 f 945 ( 1 9 8 2 ) . 
In r e v i e w i n g t h e c o n v i c t i o n , we do no t 
s u b s t i t u t e o u r judgment f o r t h a t of t h e 
j u r y . " I t i s t h e e x c l u s i v e f u n c t i o n of 
t h e j u r y t o weigh t h e e v i d e n c e and t o 
d e t e r m i n e t h e c r e d i b i l i t y of t h e w i t n e s s e s . 
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Sta te v. Lamm, Utah, 606 P.2d 229, 231 
(1980); accord. S ta te v. Linden, Utah, 
657 P.2d 1364, so long as there i s some 
evidence, including reasonable in fe r -
ences, from whicn findings of a l l the 
r equ i s i t e elements of the crime can 
reasonably be made, our inquiry s tops . 
Id . a t 345 (emphasis in or ig inal ) . 
Defendant was convicted of Second Degree Murder under 
Utah Code Ann. § 76-5-203 (Supp. 1985). The elements of tha t 
offense are tha t the ac to r : 
(a) in t en t iona l ly or knowingly causes the 
death of another; or . . . 
(c) ac t ing under circumstances evidencing 
a depraved indifference to human l i f e , he 
engaged in conduct which crea tes a grave 
r i sk of death to another and thereby causes 
the death of another. 
Review ot the evidence reveals t ha t these r equ i s i t e elements were 
es tab l i shed in the present case. Donald Duffy t e s t i f i e d tha t he 
saw defendant shoot George Nielson (528-29). Defendant's wife, 
Sheila Tyler Loe, to ld the police that defendant entered the 
bearoom, picked up the gun, and sa id , "I wi l l show you guys." (R. 
364-66). Robyn Anderson t e s t i f i e d tha t jus t prior to the 
shooting, she observed defendant pointing the gun a t Mr. Duffy 
(R. 246, 254). F ina l ly , Officer Breen t e s t i f i e d that on the way 
to the police s t a t i on , defendant made the following comments; 
"can you j u s t take me to j a i l , I shot him, j u s t take me to j a i l , " 
and "I to ld them not to fuck with me, I blow somebody away if 
they fuck with me." (R. 593, 596). Based upon t h i s evidence and 
the reasonable inferences drawn therefrom, there was suff ic ient 
evidence for a jury t o find the r e q u i s i t e elements of second 
degi.ee murder. 
-12 -
Defendant c l a i m s tr d4 t h e e v i d e n c e i s no more 
~i ' din i t ; " t r a t Donald 
Duffy p e r p e t r a t e d ill... Ti j making h i s a rgumen t , d e f e n d a n t i g n o r e s 
t h e f un d ame n t a1 p r i n c i p i e t h a t a j u ry f s b e l i e f o r d1s be1 i e f o f a 
cie t: en da n t " s i :i s a ma 11 e r w t, h e "| u r y ' s 
e x c l u s i v e p r e r o g a t i v e weigh t h e c r e d i b i l i t y of the w i t n e s s 
t e s t i m o n y . S t a t e v . Lamm, fc - P . 2 c3 at 2~ : ; Efco D i s t r i b u t i n g , 
I n c . v , P e r r i h ' - 5 (Utah 1 96 6) The 
b a s i c f u n c t i o n of. t h e j u r y i s t o weigh t h e c o n f l i c t i n g e v i d e n c e 
and aiaw c o n c l u s i o n s t h e r e f r o m . S t a t e v . P i e r c e , ?* " r a : A : 
Rep- 9 ( J u l y 1 7, 1 98tO' , Where t h e r e war ; -;-.-.. - >,*.- -
d i s b e l i e v e d e f e n d a n t ' s s t o r y f t h e l u r y was r.ot o b l i g e d t c a c c e p t 
i t . S t a t e v . Frame , J c» lit a h A civ . • : * :; • : 
H o l l a n d v . Brown, 15 Utah 2d 4 2 2 , >-
D e s p i t e d e f e n d a n t ' s t e s t i m o n y t o t h e c o n t r a r y , t h e j u r y c o u l d 
have found , beyond a r ea so r iab1e doI i b t r t h a t d e f e n d a n t commit ted 
t h e o f f e n s e of which he was c o n v i c t e d . S t a t e v . P e t r e e , 659 p .2 
a t 4 4 4 . 
CONCLUSION 
Based upon t h e f o r e g o i n g a r g u m e n t s , d e f e n d a n t 1 ^ 
c o n v i c t i o n shou ld be a f f i r m e d . 
DATED t h i s &3£d day of October, . 19 8 6 . 
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